STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

EUGENI O PALENZUELA,
Petiti oner,
VS. CASE NO. 94-7133
DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
BOARD OF ARCHI TECTURE,

Respondent .
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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was conducted by video tel econference
in this case on March 3, 1995, in Mam and Tallahassee, Florida, before Stuart
M Lerner, a duly designated Hearing Oficer of the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Eugeni o Pal enzuel a, pro se
13282 Sout hwest 119th Terrace
Mam , Florida 33186

For Respondent: WIlliam M Wodyard, Esquire
Assi stant Ceneral Counsel
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0750

STATEMENT OF THE | SSUE

VWet her Petitioner's challenge to the failing grades he received on the
Pre-Design (Division A), Lateral Forces (D vision E) and Materials and Met hods
(Division H) divisions of the June, 1994, architecture |icensure exam nation
shoul d be sustai ned?

PRELI M NARY STATEMENT

By letter dated Novenber 28, 1994, Petitioner requested a formal hearing on
his challenge to the failing grades he received on the Pre-Design (D vision A),
Lateral Forces (Division E) and Materials and Methods (Division H) divisions of
the June, 1994, architecture |icensure exam nation. The matter was referred to
the Division of Administrative Hearings on Decenber 22, 1994, for the assignnent
of a hearing officer to conduct the formal hearing Petitioner had requested.

At the formal hearing, which was held on March 3, 1995, Petitioner
testified on his own behalf. He also offered one exhibit into evidence.



Respondent presented the testinmony of two witnesses, Arnold Butt, a practicing,
Florida-licensed architect who taught architecture at the University of Florida
for 32 years before his retirenment fromteaching, and David Paul son, the

Depart ment of Busi ness and Professional Regulation's Director of Psychometrics

and Research. 1In addition to the testinmony of these two w tnesses, Respondent

of fered four exhibits into evidence. Al of Respondent’'s exhibits, as well as

Petitioner's Ione exhibit, were received into evidence by the Hearing Oficer.

Fol I owi ng the conclusion of the evidentiary portion of the hearing on March
3, 1995, the Hearing Oficer advised the parties on the record that their post-
hearing submittals had to be filed no later than ten days follow ng the Hearing
Oficer's receipt of the transcript of the hearing. On March 14, the Hearing
Oficer received a letter fromPetitioner, dated March 10, 1995, in which he
stated the foll ow ng:

The day of the hearing you inforned nme that

| had a right to formally petition the Division
of Adm nistrative Hearings for [its] recomrend-
ation to the Board of Architecture that all the
answers to the questions that | had chal |l enged
be consider[ed] correct answers.

| presented ny case to you with honesty and with
little or no tine to research and prepare for the
hearing; but ny testinony was obvious that | had
a strong argunment to the questions and answers
that were chal | enged.

By you recommending to the Board that those answers
be consider[ed] correct, it will give me a passing
grade [on] Divisions A and H which are two of the
four divisions that I will need to pass in order

to be able to obtain ny Professional License.

At this tine, | would also like to sincerely thank
the Division of Administrative Hearing[s] for [its]
gui dance and for allowi ng me the opportunity to
present my case which [I] feel very strong[ly] about.

The Hearing Oficer received the hearing transcript of the final hearing in
this case on April 11, 1995. On April 17, 1995, Respondent tinely filed its
post-hearing submttal. Respondent's post-hearing submttal contains, anong
ot her things, twelve proposed findings of fact. Al of these proposed findings
of fact have been accepted by the Hearing O ficer and incorporated in substance
[ al t hough not necessarily repeated verbatin] in this Reconmended Order, with the
exception of proposed finding of fact 6, to the extent that it states that one
of the correct answers to Question 123 of Division Hwas "F-7" [as opposed to
"K-7"]. Qher than his March 10, 1995, letter to the Hearing Oficer, which
consi sts exclusively of argunment, Petitioner has not filed any post-hearing
subm ttal.

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing, and the record as a whole, the
foll owi ng Findings of Fact are made:



1. Petitioner sat for the licensure exam nation for architects
adm ni stered in June of 1994.

2. The exam nation consisted of various divisions.

3. Division A covered the subject of pre-design

4. The questions in this division of the exam nati on were machi ne-graded,
mul ti ple choice questions. Petitioner received a failing score of 72 on
Di vi sion A

5. Question 6 of Division A asked the exam nee to identify the term used
to descri be the separate managenent units forned by ridge lines that divide the
| and and determ ne regional drainage patterns.

6. These managenent units are call ed watersheds.

7. Accordingly, the correct answer to Question 6 of Division Awas "D."

8. Petitioner selected "A/" "swales," as his answer to the question

9. Swales, however, while they are used as drai nage areas, are not, unlike
wat er sheds, regional in character.

10. Petitioner's answer to Question 6 of Division A therefore was clearly
i ncorrect.

11. Question 8 of Division A asked the exam nee to identify which of the
four draw ngs shown on the question sheet depicted a symetric, hierarcha
pattern of |and use.

12. The correct answer to the question was "B."
13. Petitioner selected "C' as his answer to the question
14. "C," however, depicted an axial, rather than a hierarchal, pattern

15. Petitioner's answer to Question 8 of Division A therefore was clearly
i ncorrect.

16. Question 13 of Division A tested the exam nee's know edge of the
i npact the increase in the nunber of young, professional dual-inconme famlies
has had on residential neighborhoods.

17. The increase in the nunber of young, professional dual-inconme famlies
has increased property values in ol der established nei ghborhoods, led to the
buil di ng of |arge new suburban tracts, reduced the availability of residences
that noderate incone famlies can afford and accel erated the restoration of
ol der nei ghbor hoods.

18. Accordingly, the correct answer to Question 13 of Division A was "D."

19. Petitioner selected "B" as his answer to the question, which was
clearly incorrect.

20. Question 20 of Division A tested the exam nee's know edge of the
possi bl e components of a market study.



21. A market study might include a wi ndshield survey, data obtained from
guestionnaires and/or an analysis of conpeting projects. A detailed financial
package, however, would not be part of a market study.

22. Accordingly, the correct answer to Question 20 of Division A was "C."

23. Petitioner selected "A" as his answer to the question, which was
clearly incorrect. 1/

24. Question 28 of Division A tested the exam nee's know edge of the
requi renents of the national building code relating to nmultistory buildings.

25. The code allows, in a nultistory building, two fire exits on one
corridor, fan coil units utilized in office space and a fire exit that
intersects two corridors. A corridor utilized as a return-air plenum however,
is not permtted under the code.

26. Accordingly, the correct answer to Question 28 of Division A was "C."

27. Petitioner selected "D' as his answer to the question, which was
clearly incorrect.

28. Question 53 of Division A asked the exam nee to identify the nost
dom nant design feature of the structures depicted on the question sheet.

29. The correct answer to Question 53 of Division Awas "C, " "facade
rhyt hm"

30. The structures depicted did not display vertical harnmony inasnmuch as
their facades were different.

31. Accordingly, the answer selected by Petitioner, "A " "vertica
harmony, " was clearly incorrect.

32. Division E of the exam nation covered the subject of lateral forces.
The questions in this division of the exam nati on were nmachi ne-graded, nultiple
choi ce questions. Petitioner received a failing score of 73 on Division E

33. Question 14 of Division E tested the exam nee's knowl edge of the
factors which determ ne the maxi num |l ateral -1 oad and shear capacity of a pl ywood
roof di aphragm

34. These factors include nail size, nail penetration, plywod thickness
and pl ywood speci es.

35. Accordingly, the correct answer to Question 14 of Division E was "D, "
not "C," the answer Petitioner selected. 2/

36. Division H of the exam nation covered the subject of materials and
met hods. The questions in this division of the exam nation were nmachi ne-graded,
mul ti ple choice questions. Petitioner received a failing score of 74 on
Di vi sion H



37. Question 21 of Division Htested the exam nee's know edge of the
requi renents of the nodel building code relating to the dinmensions of a dass A
interior stairway in a newy constructed nultistory building serving an occupant
| oad of 100.

38. The correct answer to the question was "D," "60 inches."
39. Petitioner selected "C," "48 inches,"” as his answer to the question

40. Although the Anericans with Disabilities Act (ADA) requires that C ass
Ainterior stairways in nultistory buildings have a m nimumclear w dth of 48
i nches between the handrails, question 21 of Division Hwas based upon the
requi renents of the nodel buil ding code, not the requirenments of the ADA.

41. Accordingly, Petitioner's answer to the question was clearly
i ncorrect.

42. Questions 121 through 123 of Division Htested the exam nee's
know edge of the conponents of an inverted (I RVA) roof system

43. There were two correct answers to Question 123, "F-9" ("nenbrane") and
"K-7" ("vapor barrier"). Petitioner selected one of these answers, "F-9," and
received credit for answering the question correctly.

44. Each of the foregoing questions (Questions 6, 8, 13, 20, 28 and 53 of
Division A, Question 14 of Division E, and Questions 21 and 123 of Division H)
was cl early and unanbi guously worded, provided sufficient information to sel ect
a correct response and required the application of know edge that a qualified
candidate for licensure as a registered architect shoul d possess.

CONCLUSI ONS OF LAW

45. Any person seeking to be licensed as a registered architect in the
State of Florida nust apply to the Departnent of Business and Professiona
Regul ation to take the |icensure exam nation. Section 481.209(1), Fla. Stat.

46. The licensure exam nation consists of nine parts or divisions:
Division A (Pre-Design); Dvision B (Site Design); Division C (Building
Design); Division D (Structural Technology: GCeneral); Division E (Structural
Technol ogy: Lateral Forces); Division F (Structural Technol ogy: Long Span);
Di vision G (Mechanical, Plunmbing, Electrical and Life Safety); Division H
(Materials and Methods); and Division | (Construction Docunents and Services).
Rul es 61Gl-14. 001 and 61Gl-14. 002, Fla. Adm n. Code.

47. Divisions A, Db E, F, G H, I, and part of Division B are machi ne
graded, multiple choice exam nations. Rule 61Gl-14.003(1), Fla. Adnm n. Code.

47. For each of these divisions, a passing score is 75 or greater. Rule
61Gl- 14. 004(1), Fla. Adm n. Code.

48. Followi ng the exam nation, applicants are entitled to reviewtheir
exam nation answers, the exam nation questions and the grading key. Rule 61GL-
14. 005, Fla. Admin. Code.

49. Applicants who have a failing score and believe that an error was nade
in the grading of their exami nation may request a hearing pursuant to Chapter
120, Florida Statutes. Section 455.229, Fla. Stat.



50. The burden is on the applicant at hearing to establish by a
preponder ance of the evidence that his exam nati on was erroneously or inproperly
graded. See Harac v. Departnent of Professional Regul ation, Board of
Architecture, 484 So.2d 1333, 1338 (Fla. 3d DCA 1986); Florida Departnent of
Heal th and Rehabilitative Services v. Career Service Conmm ssion, 289 So.2d 412,
414 (Fla. 4th DCA 1974).

51. In the instant case, Petitioner requested a hearing to contest the
failing scores he received on Divisions A, E and H of the |licensure exam nation
for architects adm nistered in June of 1994. Hi s challenge is directed to the
grading of his answers to Questions 6, 8, 13, 20, 28 and 53 of Division A
Question 14 of Division E, and Questions 21 and 123 of D vision H

52. The record reveals that, despite Petitioner's belief to the contrary,
he has al ready been given credit for his answer to Question 123 of Division H

53. Wth respect to the other questions at issue, Petitioner has failed to
show t hat any of these questions was uncl ear, anbi guous or in any other respect
unfair or unreasonable, nor has he denonstrated that he was erroneously or
i nproperly denied credit for his answers to these questions. Accordingly, in
declining to award himcredit for his answers to these questions, those grading
his exam nation did not act arbitrarily or w thout reason or |ogic.

54. In view of the foregoing, Petitioner's challenge to the failing scores
he received on Divisions A, E and H of the licensure exam nation for architects
adm ni stered in June of 1994, is without nerit and therefore no adjustnent
shoul d be nmade to these scores.

RECOMIVENDATI ON

Based upon the foregoing Findings of Fact and Conclusions of Law, it is
her eby

RECOMVENDED t hat the Board of Architecture enter a final order rejecting
Petitioner's challenge to the failing scores he received on Divisions A, E and H
of the licensure exam nation for architects adm nistered in June of 1994,

DONE AND ENTERED i n Tal | ahassee, Leon County, Florida, this 19th day of
April, 1995.

STUART M LERNER

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 19th day of April, 1995.



ENDNOTES

1/ Petitioner conceded at hearing that his answer to Question 20 of Division A
was incorrect.

2/ At hearing, Petitioner acknow edged that his answer to Question 14 of
Di vi sion E was w ong.

COPI ES FURNI SHED:

Eugeni o Pal enzuel a
13282 Sout hwest 119t h Terrace
Mam , Florida 33186

WIlliam M Wodyard, Esquire
Assi stant Ceneral Counse
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0750

Angel GConzal ez, Executive Director
Board of Architecture
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Li nda Goodgane, General Counse
Depart nment of Busi ness and

Pr of essi onal Regul ati on
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Sone agencies allow a larger period of tinme within which to
submt witten exceptions. You should contact the agency that will issue the
final order in this case concerning agency rules on the deadline for filing
exceptions to this recommended order. Any exceptions to this recomended order
should be filed with the agency that will issue the final order in this case.



